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Alternative dispute resolution scheme letter template.

Letter of Recognition What is a letter of recognition? A letter of acknowledgement, letter of acknowledgement of receipt, letter of acknowledgement of receipt, or letter of acknowledgement of receipt, is an official letter used by companies or individuals to formally confirm receipt of certain documents, such as invoices, resignation letters, and
contracts. In most cases, acknowledgement letters are written to acknowledge formal notices, particularly formal notices that ask for an acknowledgement of receipt (as purchase orders do) or when there is a disagreement with the formal notice (e.g., “we acknowledge receipt of your letter, but disagree with the following points”). When writing
letters of acknowledgement, note that you are writing a formal letter. As such, after customizing this letter of acknowledgement template, you should use Microsoft Word or other software to add your company letterhead to this letter. Your letterhead should show the name of your company clearly and professionally. Date[Sender.Company]
[Sender.StreetAddress]Atn: [Client.FirstName][Client.LastName]Subject: Is Acknowledgment Letter for Purchase Order No. [#] This example letter of acknowledgement refers to a purchase order that needs to be arranged to fulfill it. Feel free to change the subject and wording of the letter as needed. Reference: (a) [Sender.Company] Purchase
Order No. [#]Appendices: [Sender.Company] Terms and ConditionsDear Mr./Mrs./Dr. [Client.FirstName] [Client.LastName], Start the body of the letter by confirming the details of the PO, job application, job offer, the agreement you reached with the other party. Be as specific as possible and list all details related to the document you have received,
including the contact information of the people involved and the risks and responsibilities involved in receiving the document. This letter acknowledges that I, [Sender.FirstName] of [Sender.comPany], received received Referenced (a) purchase order (or "A A A &4, — &" poA 4, —), which was ordered in [Date] by [name of the person who commanded]
[Surname of the person who commanded] [ Client.comPany]. In [Sender Tompany] would like to express our deep gratitude for ordering these products and for the enthusiasm that has proven to work with us. While we are excited about the possibility of working with [client.company] and deliver the products that you have asked, we can not confirm
the acceptance of the order and its terms and conditions referenced without the resolution of the following exceptions. Specifically, the seller does not agree with the following terms and conditions contained in the PO and suggests the alternative language below: [Include the alternative language here. Become a part (s) of the original part (s) that is
replacing, that is, "screen monitors (5 ) instead of "screen monitors (4)" in the Section 7.5.] Make sure to correct your alternative language suggested for effectiveness and concision. It is a good idea to keep your letter from acknowledgment of receipt short and to the point so that the receiver of this letter has a clear idea of its intention. As such, if
you want to include more suggestions, do not hesitate to place them in an MS Word, Apple Pages, Excel or Google Docs Document and attach to this acknowledgment. We recommend having established the previous articles as soon as possible so as soon as possible to affect the "New Date" [SenderCompany,] it has been identified in the reference
purchase order. If our alternative language proposed above is acceptable, start session in the space provided in this acknowledgment letter below, indicating [client.company] "acceptance of the terms and purchasing conditions, as modified by this letter of Acknowledgment of receipt. The following prayer is typical of an acknowledgment of purchase
order. However, you may have little legal weight in case of a dispute The Terms of the Contract. Depending on the laws that govern the transaction, the courts can that by continuing to fulfill the purchase order, you have accepted, by fulfillment, the conditions contained in the purchase order. In this case, you have created a “Battle of Forms” with
your letter of recognition. If we do not receive a response, we will assume that you have accepted the above changes and will proceed to complete the order under these modified terms.We appreciate your business and appreciate the opportunity.[Sender.Company]SignatureMM/DD/AAA[Sender.FirstName][Sender.LastName]
[Client.Company]SignatureMM/DD/YYYY[Client.FirstName][Client.LastName]A¢AAA Leer en Espafiol Ler em portuguAas There are few things that managers fear more than litigation. Even minor cases have a way of damaging relationships, tarnishing reputations, and consuming enormous sums of money, time, and talent. Most managers know that
the demands are constantly increasing. Smart managers know that they are also becoming more and more avoidable. There are now many alternatives to litigation that can root out lawsuits, resolve long-standing disputes and even produce mutually beneficial solutions to old and bitter struggles that would otherwise only hurt both sides. U.S.
corporations pay over $20 billion a year to litigating attorneys, an alarming fact that distracts our attention from other, more important business costs of litigating our disputes. Lawyer fees and other direct costs receive the most attention because they are easy to measure. But the indirect costs of litigation, the cost of diverting key personnel from
productive activities, for example, or the cost of destroying a profitable relationship with a former business ally, are perhaps equally important. From the point of view of the company, they may be more important. The high cost of dispute resolution has several causes, but the most important is the mentality the adversary system has established and
fed. The essence of this system is that counsel for litigants are responsible for: all tests and make all legal arguments that may benefit your clients. Pre-trial and other litigation procedures are designed to spare no effort in gathering relevant evidence. Through training, temperament, professional duty, and often client expectation, lawyers tend to
exploit these procedures to the fullest and persevere as long as there is hope. In fact, every lawyer has the obligation to be as zealous a defender as possible, even “sometimes above all” to the detriment of discovering the truth and resolving conflicts to the satisfaction of both parties. The idea behind the adversary system is that the truth will come
out when the opposing parties present their arguments in the most aggressive way possible. Although this ideal is not always realized, the beginning is probably solid. The problem of adversarial proceedings in civil cases is not theoretical but practical. First, it is not the most effective way to resolve some types of disputes. Second, it can be made
more effective for most types of disputes by using some of the non-conflicting features of other forms of dispute resolution. Thirdly, both socially and individually, we may no longer be able to afford it undiluted. Alternatives to traditional litigation have existed for many years, but Alternative Dispute Resolution (ADR) as a formal technique and
accepted commercial practice emerged in the 1970s. If it seems that the ADR might be worth a try, it’s probably a good idea to take it slow. Experiment with a case where there’s little to lose. One expert even suggests starting with a dispute that seems like a loser. A management is sold completely on ADR, many proponents suggest that the company
develop a formal policy of resolving containing elements such as: Conflict Prevention A compliance program for areas of highest legal risk, such as employment discrimination, minimum wage and overtime, overtime, protection of the environment. A system to monitor the performance of contracts by both parties. An official policy to identify potential
litigants, process their inquiries and complaints as quickly and responsibly as possible, and encourage dialogue with them. IBM’s Control Data Ombudsman or Corporate Ambassador program could serve as examples. Dispute Resolution Litigation risk analysis system to determine the probabilities of litigation and estimate the dollar values of actual
and potential legal problems. A matrix, decision tree, or other multi-factor analytical framework to decide whether litigation or alternative dispute resolution is the most appropriate way to resolve any dispute and which alternative dispute resolution is the most appropriate way to resolve any dispute. Dispute Management Framework to develop and
monitor a budget to resolve each dispute, regardless of the method of resolution. Often, the most expensive element of direct litigation is the fees of lawyers. If lawyers spend less time on ADR than litigation, which certainly should be the case, management should make sure that the savings are passed on to the company. If this does not happen, there
should be serious discussions on tariffs. An aggregate dispute management system to coordinate, track and resolve all current disputes. ADR mental judge Dorothy Nelson of the U.S. Court of Appeals in San Francisco traveled to Israel several years ago to study divorce laws administered by different religious groups. In Jerusalem, he attended a court
hearing led by three Greek Orthodox priests dressed in long black robes and long white beards. Cutting was carried out in a cottage Quonset with the painting of the walls, furnished only with a wooden table and chairs. A wife was suing her husband for When her lawyer stood up holding a handful of papers to defend her case, the presiding priest
made a gentle gesture and turned to the wife and asked her to tell her own story. He explained that for five years of He had shared a house with his mother-in-law. The older woman, too old to climb stairs, occupied the ground floor, and the wife lived above. Since there was only an entrance to the house, he had to enter through the room of her
mother-in-law to reach his, and her mother-in-law was continuously questioned her about her activities and offered her unsolicited advice. She loved her husband, she said, but the situation was intolerable. The wife sat down and the priest president, making the sign to one side to the husband's lawyer, since he had the wife, asked to hear the
husband's side in the case. The husband said he loved his wife but also to his mother. As a Christian he felt responsible for both, but he was a poor man and could not afford two homes. The three priests retreated entering the dusty street outside and returned five minutes after their judgment. The husband was going to buy a staircase. When the wife
wanted to avoid her mother-in-law, she could climb the stairs directly to the second floor window. Judge Nelson says that while he saw husband and wife getting out of the cabin Quunset, she could only ask himself what could have happened with this couple under an adversary system, with his orders to demonstrate cause, his long audiences and Its
senior lawyers' fees. The modern North American manager must operate within such a contradictory legal system, with all its complications and formalities. And, nevertheless, there may be more similarities between the matrimonial dispute of the Middle East and the US commercial dispute of what one could think. Long-term business relationships
can be as valuable for a company as personal long-term relationships for people's lives. The rupture of either of the two can be devastating. In addition, in any of the situations, the resolution process itself can have a high cost for the participants if the opportunity to resort to creative dispute resolution. Perhaps the most important parallel, however, is
that the modern manager can follow the example of the in the search in a better way. For most people, ADR means any method of dispute resolution other than litigation, which is only correct if the litigation includes not only the cases that actually go to trial, but also the disputes that are resolved before they reach the courts. This point is important
for two reasons. First, more than 90% of all lawsuits are settled out of court, the majority of them virtually on the court stairs after months or years of preparation and expense. Some of this expenditure is necessary, but generally a great deal of time and money is spent preparing for events that do not happen. Second, the very initiation of a lawsuit,
even if it is settled before the trial, gives rise to the adversary mentality, which then makes its own prodigious contribution to the cost, delay and acrimony. As we will see, some ADR mechanisms work better than others in a given case. But they all share two characteristics: they are all attempts to save time and money on the legal and administrative
side, and they all try to remove at least part of the edge of the adversary attitude. The theory behind ADR is that resolving disputes in the simplest possible way requires good communication, that good communication requires a certain degree of trust, and that the adversary-based dispute resolution system fosters mistrust, distortion and animosity.
The creation of trust is fundamental to the design of many RAL techniques. The ADR menu Today’s manager has at his disposal a number of ADR methods unpublished a few years ago. However, for these alternatives to be very useful, the manager needs to know something about how they work, why they exist, and what they can and cannot achieve.
At the very least, familiarity with ADR methods can make a manager think seriously about dispute resolution. An early phase of any disagreement. The resolution of litigation or ADR is not an activity that thrives in a black box. In the best of cases, it is a joint venture between the company and its lawyers, which requires a management management As
soon and completely as possible. Managed with enough skill, ADR can lead an opponent to the firm, as all parties come together in an unset quest for a mutually beneficial outcome. The most common forms of ADR are arbitration, mediation, the judge hire program, jury trial and mini-trial, although the techniques can be combined to form hybrids
suitable for a particular dispute or legal jurisdiction. Arbitration, which is basically in the nature of nature and produces a binding decision made by a third party, is the form of ADR that most resembles litigation. The decision to seek arbitration is sometimes made after a dispute has arisen, but many times more often the parties have a clause in their
contract that commits them to arbitrate disputes that arise from their business together. In industrial relations, arbitration agreements are usually included as the cornerstone of the complaint procedures specified in the collective bargaining contract. Theoretically, the arbitration rules are up to the disputants to decide, but in practice, the majority
adopt the procedures recommended by the Arbitration Association of the Americas (AAA). Essentially, the parties to the dispute choose a single arbitrator or a panel of arbitrators (usually three), who then hear evidence and arguments from the lawyers and make a legally binding decision. In the case of interstate or foreign trade, the U.S. Arbitration
Act of 1925 makes the Agreement legally enforceable, and most states have similar laws for agreements not covered by the Federal Statute. If asked to review a decision, a court may hear complaints only about fundamental procedural fairness or the arbitrator’s conduct, not about the merits of the case. (Although the Taft-Hartley Act provides a
separate legal framework for the application of labour arbitration agreements, commercial and labour arbitration is, in fact, actually, actually, both in law and in practice. The main difference is that labor arbitration is more institutionalized. institutionalized. So a little more formal. Another distinction is that labor arbitrators are usually paid, while
domestic commercial arbitrators are usually not compensated unless the procedure is unusually long.) However, despite its superficial resemblance to litigation, commercial arbitration is indeed an alternative mechanism. Under AAA guidelines, parties to a dispute may still make some important exceptions to the rules. For example, referees are not
required to have a legal background or even follow formal rules of law or evidence unless the contestants so stipulate. And there is rarely a period of discovery of prejudice. In general, arbitration is much less formal than litigation and requires much less time and money. Although commercial arbitration has traditionally been purely a creature of
mutual consent, a characteristic of the Modern ADR Movement has been the development in some 20 states and 10 federal district courts of mandatory but not comprehensive arbitration as a prerequisite for litigation. Mediation differs greatly from arbitration in that the neutral third party, the mediator, does not impose a solution. The purpose of
mediation is to help the parties resolve their own dispute, so the functions of a mediator may vary according to the personalities and wishes of the parties and their attorneys, the nature and history of the dispute, and the personality and skills of the mediator. Arranged in order from least to most active, a list of Mediior’s many different works and
roles can be read almost like a diary. In the course of a real mediation, a good mediator could do each of the following things, in roughly the following order: encourage participants to talk to each other; help them understand the nature and objectives of the mediation; bring messages; Help the parties agree on an agenda, or, fail, an agenda; provide a
suitable environment for negotiation; maintain order; Help disputes understand their problems and source. source. to defuse unrealistic expectations; to help participants develop their own proposals; to help them negotiate; to suggest solutions; and, finally, to persuade them to accept a concrete resolution. Mediation has been used to resolve disputes
of all kinds, from international political disagreements and labour disputes to landlord-tenant competitions, consumers and medical malpractice. In recent years, the use of mediation by companies has increased rapidly, some of them in new and imaginative ways. In 1982, IBM claimed that Fujitsu had illegally copied software from IBM’s mainframe
operating system. The two reached an agreement in 1983, but new disputes continued to arise, largely because of the technological complexity and legal uncertainty of many of the issues. In 1985, IBM demanded arbitration under the 1983 agreement. Two arbitrators were chosen as the panel, one of them a law professor with experience in dispute
resolution and the other a retired executive from the computer industry. Referees quickly saw that, without innovative ideas, the process would get bogged down in the same pile of technical details and accusations that blocked the previously negotiated resolution. They refused to hear more specific allegations. Instead, they issued an order requiring
Fujitsu to submit a full account of its use of the programmes covered by the 1983 agreement and requiring the two companies to participate in a mediation procedure covering programmes not covered by the previous agreement. The arbitrators then became mediators and negotiated two new agreements, one resolving almost all past use issues and
the other governing future relationships. Subsequently, the panel changed its functions once again by incorporating the agreements into an award binding Fujitsu acquired a retroactive license for the use of designated programs, and IBM withdrew its demands for infringement of copyright. For the future, each company was obliged to license their
operational operating systems Use in the hardware of the other company as long as customers request it. The amount of compensation, the duration of the Agreement and other specific issues were left to binding arbitration as they arise. Although this creative use of mediation was to a certain extent obliged to the litigants, it would not have worked if
the parties would not have committed it in good faith with the ADR and, in particular, with mediation, once the artifics had been ordered . The rental program of a judge is a novel variant of the arbitration in which the parties in the controversy choose a retired judge to hear his case in the same way as a complimentary. Retired judges are also used
occasionally in traditional arbitration, but a judge rental program uses normal judicial procedures (sometimes modified by contenders). In addition, the decision of the judge has, by Statute, the legal condition of a true judicial sentence. The experiment has enjoyed a significant degree of success and acceptance in the jurisdictions in which California
has been authorized, but it is too early to know how much it will be extended. Since it is not necessary to wait for a date in court or carry out the public procedures, the program purchases a lot of time and privacy. However, some observers are concerned to undertake a path that could lead to an officially sanctioned justice class and only for those
who can afford it. The summary judgment with jury is based on observing that litigants often can not resolve their disputes quickly due to the great difference between their different expectations of how a jury will see their demands. To overcome this impasse and give the contenders a non-binding indication of how they could receive their demands,
the Federal Judge of District Thomas Lambros invented the summary trial by jury, SJT, in its Cleve-land court in 1983, and, with some variations here and there, the procedure has since found its way into many other federal and state courts. The process works like this: the opposing lawyers select a Jury, usually six members, of the regular panel of
jurors. (To make sure the jury takes its responsibility seriously, most judges do not tell them in advance that their verdict will be merely advisory.) The judge gives the jury preliminary instructions about the law, the lawyers make brief opening statements, then each party has a limited time, usually one hour, to summarize the evidence they would
otherwise present at a trial. After brief rebuttal, counsel present closing arguments in which they interpret and characterize the evidence they have already described. The judge charges the jury, gives final instructions on the law, and the jury retires to reach its verdict. The litigants themselves or, in the case of a corporation, an executive with
authority to reach an agreement, must attend the entire proceedings, which usually last one day, but sometimes two. Immediately after the verdict, the litigants are sent to a settlement negotiation, usually without their lawyers. If no agreement is reached, neither the fact nor the result of the SJT are admissible when the case is subsequently brought
before the courts. About 95% of all cases are resolved relatively quickly after the jury’s verdict. Evidence to date suggests that courts using S]T significantly reduce the overall processing time for cases. Federal District Judge S. Arthur Spiegel estimated, for example, that in just over a year in his Ohio courtroom, eight SJTs saved more than 100 days
of trial time. Of course, it is very difficult to tell if the parties to a given dispute save time and money because the comparison is between what really happened with SJT and what might have happened without it. But the judges say they choose cases for SJT that are less likely to reach a settlement and suggest significant savings for both the winners
and the winners. Although SJT has had several major successes, including the resolution of a difficult $2.5 million antitrust case in Judge Lambrosas Lambrosas The praise of SJT is not unanimous. Some question the ethics of not telling the jury in advance that their verdict is merely advisory, although doing so otherwise runs a great risk of
diminishing the jury’s commitment to the task. Others are concerned that the community’s overall commitment to jury service may diminish as more and more jurors discover, and tell their friends, that jurors do not necessarily have any authority. Another danger is that in some cases the SJT actually decreases the chances of agreeing when the
defendant wins. As a result, some courts require juries to render several verdicts. First of all, who wins? Second, if the plaintiff wins, what are the damages? Third, if the defendant wins, who does the jury think it should have been the plaintiff’'s compensation if the plaintiff had won? This type of multiple verdict, though confusing and hypothetical,
provides more information on which to base subsequent settlement talks and helps avoid the all-or-nothing attitude that can so easily hinder any adverse negotiation. Minitrial is a hybrid of mediation, traditional negotiation of agreements and adjudication. This is a completely voluntary procedure that is usually initiated by the litigants themselves,
although judges may suggest or encourage it when a claim has already been filed. Ministerial formats vary to some extent, but typically include a senior executive from each party to the dispute plus a neutral adviser, sometimes a former judge but often a non-judicial expert on the subject matter at issue. To minimize the role of emotion and saving
face, the two executives should not have been directly involved in creating or attempting to solve the case, and should have authority to reach an agreement or at least substantial influence on the decision to reach an agreement. Prior to the minitrial, the Parties informally exchanged key documents, tests, short reports and resumes of witness
testimonies. They also reach an agreement on the format, the calendar and the procedures, and they can even commit themselves in very very Discovery and take short statements from some of the key witnesses. The whole process usually takes one to four days. At the hearing, each part uses the time that corresponds to expose its best arguments to
the neutral observer and the two executives. The presentations often consist mainly of descriptive tests of the tests, but may include visual aids, testing and brief testimonies of lay witnesses or experts. During the presentations, or at a separate session at the end, the three observers are freedom to ask questions and explore the strengths and
weaknesses of each case. At the conclusion of the audience, executives can request the opinion of the neutral adviser on the possible trial result before starting talks to reach an agreement, or they can request their advice only if they do not reach an agreement by themselves. A well-known case of a successful minitrial involved Allied Corporation and
Shell Oil. After five or six years of disputes for a contractual dispute, Shell finally filed a lawsuit. Four years after the attorneys' fees have consumed hundreds of thousands of dollars and the preliminary instruction has not been completed yet. The attorneys from both companies decided to use the minitrial in a final effort to solve the case without a
trial. After a brief audience, the parties resolved the ten-year controversy almost immediately. We can only guess how much time, money and pity could have been avoided when trying a minitrial ahead before. Variations and hybrids of the methods described can take an infinite variety of ways, depending on the ingenuity of contenders, lawyers,
judges and even legislators. In some jurisdictions, legislators have ordered the preselection of cases of medical practical by a panel with a balanced representation of medical, lawyers and legos. Other possible hybrids include combinations of mediation and case evaluation by a group of neutral attorneys, combinations of mediation and arbitration
such as that of the IBM-Fujitsu case, and a combination of fact-finding and conciliation conducted by a group of neutral attorneys. expert. ADR does not always work. But when it does not produce an acceptable resolution, the administration can be consoled with the fact that the effort has not been wasted. Most of the time and money that have
already been spent on the failed ADR procedure will be useful to prepare for the trial. Taking the decision in the past, the decisions about the use of ADR were often spontaneous or ad hoc, but corporate leadership can now formulate a policy of the ADR company and analyze each situation to find a method ADR Effective, or reject them all in favor of
the Aetna's life insurance, among others, now actively seeks ADR solutions to all their disputes, except those that involve claims of the insured. Since no method is necessarily better, and as sometimes it will not work any means, the ADR options must take into account at least the following factors: Commitment. The possibilities of success for any type
of ADR are quite scarce, unless both parties are committed to the idea and are willing to act in good faith. A dispute that is dishonest, intractable or suspect of any short dispute procedure is not a promising candidate for ADR. (The only thing that can sometimes have success even when a part opposes ADR is mediation, by the same reason that, in
mediation, disputes retain control of a basically informal process that It does not require a prior commitment with the result.). The lawyers must also commit to ADR. At least, lawyers must be willing and capable of reserving their predisposition against ADR when the client wants to use it, but the genuine commitment is preferable. It is clearly in the
best interests of a company to have the advice of an open-minded lawyer and in the house as an ADR policy assembled or by exploring the use of ADR in a dispute In fact, for companies with frequent disputes to resolve, it may be a good idea to have an ADR expert at the General Council Office. This person can educate the corporate staff and maybe.
maybe. ADR lawyers, formulate corporate ADR policy, draft and monitor ADR provisions in company contracts, oversee and coordinate the ADR process in individual cases, and even act as devil’s advocates in verifying the soundness of proposed litigation. Developing a comprehensive conflict resolution plan is worth spending time and attention to
companies that are large enough or that are in types of contentious business (e.g. construction or insurance). Some companies, for example, try to include clauses in all their contracts that commit all parties involved to some type of ADR. Relation. ADR is very good at resolving disputes between companies with mutually advantageous relationships
that both parties wish to maintain. Conversely, disputes arising from one-off transactions between parties who have no future together are more difficult to resolve out of court. Litigation often produces enough acrimony to break the most profitable relationship. Even the most adverse alternative resolution technique, arbitration, is much less likely to
destroy commercial bonds due to its informal and private character. Privacy. Although judges may issue protection orders that cover legally qualified business secrets, much of the valuable proprietary information cannot be protected in a trial. In addition, any public forum hearing can lead to embarrassing disclosures of business and personal
behavior, with predictable and less predictable adverse effects on customers, suppliers, shareholders, employees, the media, and even legislators and regulators. It is clear that direct negotiation offers the greatest privacy, as it does not involve third parties. Otherwise, arbitration is usually considered the most private form of resolution because the
code of the arbitrator demands complete confidentiality. In addition, the privacy value of all ADR techniques can be increased by including confidentiality obligations in contracts. Urgency. Many disputes need to be resolved quickly. A A A Either the secret trade struggle could easily launch an intolerable palliative on the development of new products,
for example, or a trademark battle could keep marketing plans critical. Just in case, a new or besieged management team might just need to resolve a dispute quickly for the sake of appearances. In the relatively rare case where two parties agree on basic facts and disagree only on the law, summary judgment on a lawsuit may be the quickest way to
resolve. But traditional forms of negotiation and adverse litigation usually do not meet anyone’s needs for a quick resolution. Mediation often provides the quickest resolution because it is completely under control of disputes. Minitrials can also be quick, but work best when preceded by at least a short period of discovery. The same is true of the
summary jury trial, but parties so far away have usually resorted to SJT only after a lawsuit has already consumed a good deal of time and energy. Arbitration can be very quick if lawyers on both sides want it to be, but litigants cannot fully control the speed of the process because they have to work with an independent arbitrator and within the
sponsoring organization (such as the AAA). Finance. Both the absolute and relative financial positions of the disputing parties are sometimes relevant. A plaintiff’s precarious financial condition may increase their need for a quick resolution, but it may also cause it to be held to the end for a potentially large jury verdict. The course you choose will
depend on how you perceive the strength of your claim, but also how hard your creditors breathe your neck. It is likely that a defendant tied benefits from the delay if it sees a real force in the claim on the other side, especially if the applicable law does not provide for a bias interest on the Tribunal’s prize. According to its many detractors, the civil
justice system in the States is a catastrophe. Americans, they argue, are too litigious, given to filing lawsuits almost as a reflex action in response to any perceived wrong. Juries are too susceptible to the tricks of lawyers and too prone to reach irrational verdicts against defendants with deep pockets. Lawyers are too greedy. As the main beneficiaries
of the system, they encourage unnecessary litigation and do their utmost to protect the status quo. The system also has its defenders. They argue that we are certainly not, and do not want to be, a passive people, accepting mistakes with fatalistic resignation. Most of us, they say, are deeply committed to the rule of law in our public and private
relationships and to the idea that those who break that rule must be held accountable. In addition, our society is relatively well educated and, without a doubt, the most diverse and open society the world has ever known. It is true that these factors translate into a heavy use of the courts, but they also translate into highly desirable features of
American life, including our zealous guardianship of individual freedoms and the democratic ideal. Advocates of the system also argue that because our legal profession is better educated, more heterogeneous and better rewarded than in many other societies, it is more attuned to the value we place on the rule of law and, therefore, is a better buffer.
against tyranny. Whatever the truth of these arguments, the U.S. legal system has some pretty obvious and painful shortcomings. There are too many lawsuits, the caseload risks strangling the courts, and they cost too much. Many frivolous claims are not dismissed early enough. We do a bad job handling small worthy claims. While the use of In civil
causes it has some clear methods (for example, the continuous contribution of citizens to the definition of Community values and limited control of the judiciary), as well as also perceived system failures. Juries probably misunderstand issues more often than we would like to admit. They are certainly more susceptible to court histories than trained
and experienced judges or other decision makers. And many rules of procedure and evidence that lengthen and complicate lawsuits exist exclusively to accommodate a fact-finding body without training or experience. While most courts have experienced a dramatic increase in claims over the past two decades, the problems of civil justice in the
United States are more about quality than quantity. Given the size and complexity of our society, and the value we place on the protection of rights, it is at least plausible to consider the number of lawsuits as a natural and not alarming phenomenon. The most important questions are qualitative: Does our legal system give us value? Are the costs and
delays proportional to the level of satisfaction we experience? Does the system solve disputes or does it just offer conflicts, with no one really winning in the end? Large differences in the financial resources of competing companies can sometimes have perverse effects on dispute resolution efforts. The weaker party may want the protection of formal
court proceedings and be less likely to rely on ADRs. A court-supervised method such as the SJT can reduce this type of nervousness, as can the involvement of a sponsoring arbitration organization and a licensed arbitrator. Although the accusation is virtually impossible to document, some commentators consider that any form of alternative
resolution not supervised by a court may be unfair when one party has a significant advantage in terms of remedies over the other. They argue that the ADR It is based on an agreement and not in a decree, and upon reaching an agreement, the smaller and weak part always suffers a certain sensation of intimidation, by very subtle, regardless of the
fund of its case. A large company that proposes an alternative solution of alternative solution to a smaller adversary should be willing to refute this argument. Beginning. In some cases, cases, The desire to clean a reputation or defend a principle can be powerful. A corporation is accused of fraud or some other crime of immorality. A manager with a
strong sense of innocence is accused of sexual harassment. An individual insurance claim is denied by suspicion of intentional fire. Private and informal means of resolution, such as mediation or even the minitrial, may not satisfy the need for personal claim. In the absence of a rule trial, the only acceptable procedures are probably the SJT or
arbitration, as they allow both parties to count their stories to an impartial Arbiter, which then issues a clear pronouncement of guilt or exonement. The principle can also play a role when one or both parties need a legal precedent. A company whose business generates disputes that involve issues governed by murky or conflicting legal points may
need to earn a pair of lawsuits. Complexity. Some experts will not agree, but I think the RAL has the greatest potential to save time and money in complex cases. The complexity has different shapes and sizes, of course, practical, juridy, multiparty and several combinations of the three. The minitrial works well in cases of practical and legal
complexity, but does not seem right to multiparty controversies. Mediation adapts to all types of complexity and can be the best form of alternative solution for multi-party cases. Some observers maintain that the SJT does not adapt well to very complex cases because it requires more formation of the jury from which the procedure can accommodate.
However, in June 1989, SJT achieved a group of 14,000 plaintiffs to solve a collective demand of 300 million dollars against National Lead Company and the Energy Department in a case related to the release of uranium waste to the Fernald, Ohio. Due to the complexity of the case, the SJT took 10 days instead of the usual one or two, but litigation
and appeals could have lasted for months or years. Summary jury issued a verdict of $136 $136 The two sides soon agreed on the sum of $73 million, despite the fact that previous negotiations on the settlement had reached a deadlock. More importantly, both sides felt vindicated by the outcome. The plaintiffs' sense of indignation was eased by the
guilty verdict, and their fears about the health effects were eased by a medical monitoring program, while the defendants felt that the jury’s verdict of only $1 million in property damage confirmed their claim. that no one had been hurt. Stakes. No type of alternative resolution is inherently limited in terms of the dollar value of disputes it can resolve,
but some litigants may consider large cases to belong to a court, with its procedural safeguards and rights of appeal. However, as with complex cases, large cases offer an excellent opportunity for significant savings in direct and indirect litigation costs. Of course, even large litigation costs may seem insignificant compared to a really outrageous
lawsuit, or (depending on your point of view) a truly princely prize. However, several forms of ADRs have led to negotiated “and presumably mutually acceptable” settlements of a $200 million brawl involving a hospital construction project, a $60 million lawsuit for breach of a contract for the use of municipal garbage as boiler fuel, and a $28 million
lawsuit. Expenses for cost overruns in a contract for the construction of oil tankers. Executive participation. People commonly see dispute resolution as a problem for lawyers, so that lawyers work behind closed doors with little supervision. Certainly, traditional litigation offers little direct participation of individual directors. However, in any form of
alternative dispute resolution, the early and personal involvement of the litigants themselves or the officers of the litigating companies is often crucial to achieving an effective and speedy resolution. By their very nature, ADR mechanisms require greater involvement of the disputing parties and respond to it in a more positive way. A A A The
investment of time and effort will generate excellent long-term returns. For those who, however, want to keep their distance, arbitration probably works better and mediation worse. SJT and the minitrial can also work reasonably well because both functions better when managers without prior involvement in the dispute represent both parties. One of
the best things about ADR is that it presents opportunities for managers and lawyers to be creative. Litigation and most adverse settlement negotiations are based solely on legalistic valuation on dollar terms. With the active participation of the administration, ADR facilitates the order to see dispute resolution as a business problem and to investigate
business solutions. TEXACO and BORDEN, for example, were locked in a lawsuit involving an anti-crust of $200 million and the claim of breach of contract. After several years of legal manoeuvring, with about a third of the preventive discovery process completed and half a million documents already assembled, both councils decided to try a mini-
trial. Impressive, the case was solved in three weeks. The process stopped at a good start. Both companies appointed executive vice presidents with broad authority as their mini-representatives, so each side knew that the other was serious about finding a solution. The companies and their lawyers then developed the actual format in about an hour,
with simple rules: lawyers for each side made extremely abbreviated presentations to the two VPS, who were assisted by senior executives and financial experts such as technical advisors. The hearing went smoothly, and over the next two weeks, despite an early impasse, the VPS reached an agreement that both sides described as “win-win.” No
money hands. Instead, the companies renegotiated another gas supply contract that had not been at issue in the case, creating a new agreement to transmit Texaco’s gas to Borden. Giving contestants their first balanced view of the dispute, the minitrial minitrial A creative solution that focused almost completely on commercial objectives. It is
difficult to believe that a judicial resolution could have worked too. The minitrial dramatically reduced the length of the dispute, cut the legal fees and plugged on the drainage of corporate productivity. In the disputes of Texaco-Borden and IBM-Fujitsu, as well as in many other cases of remarkable success of ADR, the executives and the participating
lawyers agreed that the creation of trust and commitment to the idea of avoiding the additional acrimony were crucial There is a similar consensus on the need to build a knowledge base of ADR within the corporation. In most ADR's early uses, managers and lawyers acquired this knowledge in the course of the experimental use of ADR techniques. A
more systematic and comprehensive anticipatory study of ADR outside a specific context of cases must become part of the agenda of each manager. A version of this article appeared in the January 1990 edition of Harvard's business review. Check.
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